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two parties) the fees and expenses, if 
any, of the Arbitrator, absent an agree-
ment otherwise. 

§ 1108.6 Arbitrators. 

(a) Arbitration shall be conducted by 
an arbitrator (or panel of arbitrators) 
selected, as provided herein, from a 
roster of persons (other than active 
government officials) experienced in 
rail transportation or economic issues 
similar to those capable of arising be-
fore the STB. The initial roster of arbi-
trators shall be established by the 
RSTAC in consultation with the Chair-
man of the STB, and shall contain not 
fewer than 21 names. The roster shall 
thereafter be maintained by the Chair-
man of the STB, who may augment the 
roster at any time to include other eli-
gible arbitrators and may remove from 
the roster any arbitrators who are no 
longer available. The initial roster 
shall be published; thereafter the ros-
ter shall be available to the public, 
upon request, at all times. For each ar-
bitrator on the roster, the roster shall 
disclose the level of the fee (or fee 
range) charged by that arbitrator. 

(b) The parties to a dispute may se-
lect an arbitrator (or panel of arbitra-
tors) and submit the name(s) (and, if 
not already on the roster of arbitra-
tors, the qualifications) of the agreed- 
upon person(s) in writing to the Chair-
man of the STB. Any person(s) so des-
ignated who is not already on the ros-
ter, if found to be qualified, will be 
added to the roster and may be used as 
the arbitrator(s) for that dispute. 

(c) If the parties cannot agree upon 
an arbitrator (or panel of arbitrators), 
then each party shall, using the roster 
of arbitrators, strike through the 
names of any arbitrators to whom they 
object, number the remaining arbitra-
tors on the list in order of preference, 
and submit its marked roster to the 
Chairman of the STB. The Chairman 
will then designate the arbitrator (or 
panel of arbitrators, if mutually pre-
ferred by the parties) in order of the 
highest combined ranking of all of the 
parties to the arbitration. 

(d) The process of selecting an Arbi-
trator pursuant to this section shall be 
conducted confidentially following the 
completion of the Arbitration Com-

mencement Procedures set forth in 
§ 1108.7 hereof. 

(e) If, at any time during the arbitra-
tion process, a selected Arbitrator be-
comes incapacitated, unwilling or un-
able to fulfill his/her duties, or if both 
parties agree that the arbitrator 
should be replaced, a replacement Arbi-
trator will be promptly selected under 
the process set forth in paragraphs (b) 
and (c) of this section. 

§ 1108.7 Arbitration commencement 
procedures. 

(a) Each demand for arbitration shall 
be commenced with a written com-
plaint. Because arbitration under these 
procedures is both voluntary and bind-
ing, the complaint must set forth in de-
tail: the nature of the dispute; the stat-
utory basis of STB jurisdiction; a clear, 
separate statement of each issue as to 
which arbitration is sought; and the 
specific relief sought. Each complaint 
shall contain a sworn, notarized 
verification, by a responsible official of 
the complaining party, that the factual 
allegations contained in the complaint 
are true and accurate. Each complaint 
must contain a statement that the 
complainant is willing to arbitrate pur-
suant to these arbitration rules and be 
bound by the result thereof in accord-
ance with those rules, and must con-
tain a demand that the defendants 
likewise agree to arbitrate and be so 
bound. 

(b) The complaining party shall 
serve, by overnight mail or hand deliv-
ery, a signed and dated original of the 
complaint on each defendant (on a re-
sponsible official at his or her usual 
place of business), and an original and 
two copies on the STB, accompanied by 
the filing fee prescribed under 
§ 1108.5(a) and set forth in 49 CFR 
1002.2(f)(87). Each complaint served on 
a defendant shall be accompanied by a 
copy of this part 1108. 

(c) Any defendant willing to enter 
into arbitration under these rules 
must, within 30 days of the date of a 
complaint, answer the complaint in 
writing. The answer must contain a 
statement that the defendant is willing 
to arbitrate each arbitration issue set 
forth in the complaint or specify which 
such issues the defendant is willing to 
arbitrate. If the answer contains an 

VerDate Aug<31>2005 09:32 Oct 26, 2007 Jkt 211216 PO 00000 Frm 00128 Fmt 8010 Sfmt 8010 Y:\SGML\211216.XXX 211216rf
re

de
ric

k 
on

 P
R

O
D

1P
C

67
 w

ith
 C

F
R



119 

Surface Transportation Board, DOT § 1108.8 

agreement to arbitrate some but not 
all of the arbitration issues in the com-
plaint, the complainant will have 10 
days from the date of the answer to ad-
vise the defendant and the STB in writ-
ing whether the complainant is willing 
to arbitrate on that basis. Upon the 
agreement of the parties to arbitrate, 
these rules will be deemed incorporated 
by reference into the arbitration agree-
ment. 

(d) The answer of a party willing to 
arbitrate shall also contain that par-
ty’s specific admissions or denials of 
each factual allegation contained in 
the complaint, affirmative defenses, 
and any counterclaims or set-offs 
which the defendant wishes to assert 
against the complainant. The right of a 
defendant to advance any counter-
claims or set-offs, and the capacity of 
an Arbitrator to entertain and render 
an award with respect thereto, is sub-
ject to the same jurisdictional limits 
as govern the complaint. 

(e) A defendant’s answer must be 
served on the complainant, other par-
ties, and the STB in the same manner 
as the complaint. 

(f) A defendant willing to enter into 
arbitration under these procedures 
only if it is able to obtain cross-relief 
against another defendant or a non- 
party may serve an answer containing 
an agreement to arbitrate that is con-
ditioned upon the willingness of any 
such third party to enter into arbitra-
tion as a third party defendant. Simul-
taneously with the service of any such 
conditional answer, the defendant 
making such answer shall serve a com-
plaint and demand for arbitration on 
the party whose presence that defend-
ant deems to be essential, such com-
plaint and demand to be drawn and 
served in the same manner as provided 
in paragraphs (a) and (b) of this sec-
tion. A defendant receiving such a com-
plaint and demand for arbitration and 
that is willing to so arbitrate shall re-
spond in the same manner as provided 
in paragraphs (c), (d), and (e) of this 
section. 

(g) Upon receipt of a complaint and 
demand for arbitration served by a 
complainant on a defendant, or by a de-
fendant on a third-party defendant, the 
STB promptly will notify the parties 
serving and receiving such documents 

of any patent deficiencies, jurisdic-
tional or otherwise, which the STB 
deems fatal to the processing of the 
complaint, and will suspend the time-
table for processing the arbitration 
until further notice. If the complainant 
is unwilling or unable to remedy such 
deficiencies to the satisfaction of the 
STB within such time as the STB may 
specify, the complaint shall be deemed 
to be withdrawn without prejudice. 
Upon satisfaction that two or more 
parties have unconditionally agreed to 
arbitrate under these procedures, the 
STB will so notify the parties and com-
mence procedures for the selection of 
an Arbitrator. 

(h) An agreement to arbitrate pursu-
ant to these rules will be deemed a con-
tract to arbitrate, subject to limited 
review by the STB pursuant to 
§ 1108.11(c), for the purpose of sub-
jecting the arbitration award to the 
provisions of 9 U.S.C. 9 (court enforce-
ment of an arbitration award), and 9 
U.S.C. 10 (vacation of an arbitration 
award by a court on certain limited 
grounds). 

§ 1108.8 Arbitration procedures. 
(a) The Arbitrator will establish 

rules, including timetables, for each 
arbitration proceeding. 

(1) The evidentiary process will be 
completed within 90 days from the 
start date established by the arbi-
trator, and the arbitrator’s decision 
will be issued within 30 days from the 
close of the record. The parties may 
agree to vary these timetables, how-
ever, subject to the approval of the ar-
bitrator. Matters handled through arbi-
tration under these rules are exempted 
from any applicable statutory time 
limits, pursuant to 49 U.S.C. 10502. 

(2) Discovery will be available only 
upon the agreement of the parties. 

(b) Evidence will be submitted under 
oath. Evidence may be submitted in 
writing or orally, at the direction of 
the Arbitrator. Hearings for the pur-
pose of cross-examining witnesses will 
be permitted at the sound discretion of 
the Arbitrator. The Arbitrator, at his/ 
her discretion, may require additional 
evidence. 

(c) Subject to alteration by the Arbi-
trator or by agreement of the parties 
in individual proceedings, as a general 
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